o
)
A
!
s

GOODSILL ANDERSON QUINN & STIFEL

CONRAD M. WEISER, 436-0

Attorney, A Law Corporation oA A
1600 Bancorp Tower T e
130 Merchant Street o
Honolulu, Hawaii 96813

Tel. No. 547-5600

Attorney for Petitioner

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

S.P. NoO. 90-0003

PETITION TO ASCERTAIN
BENEFICIARIES; EXHIBIT A

IN THE MATTER OF THE TRUST
CREATED BY THE WILL

OF
GEORGE GALBRAITH,

Deceased.
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PETITION TO ASCERTAIN BENEFICIARIES
I. Petitioner, Hawaiian Trust Company, Limited, a

Hawaii corporation, is the trustee of the trust (the "Trust")
created by the will and codicils of George Galbraith, deceas-
ed, which were admitted to probate by the Circuit Court of the
First Judicial Circuit, Territory of Hawaii, in a proceeding
designated as P. No. 3732 (the "wWill"). (A‘printed copy of
the text of the Will is annexed hereto as Exhibit A.)

II. The principal place of admipistration of the

Trust is in the City and County of Honolulu, State of Hawaii,
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inasmuch as Petitioner's usual place of business is there and
the records pertaining to the Trust are kept there.

III. Petitioner has registered the Trust in the Cir-
cuit Court of the First Circuit, State of Hawaii, as Tr. No.
88-0013, and, accordingly, venue for this proceeding is in
this judicial circuit.

IV. 1In the Will, George Galbraith directed Peti-
tioner to devote Trust income toward the payment of specified
annuities for 48 designated persons (the "Individual Original
Annuitants") and to a designated institution.

V. 1In most instances, the Will provided that, af-
ter the death of an Individual Original Annuitant, the annuity
for that person would be paid to the heirs of that Individual
Original Annuitant, but in four instances the Will provided
that, upon the death of the Individual Original Annuitant, the
annuity for that person would not pass to anyone.

VI. Each of the four annuities which the Will pro-
vided would be payable only for the lives of certain specified
Individual Original Annuitants terminated upon the respective
deaths of the four Individual Original Annuitants in question:
another annuity terminated when one of the Individual Original
Annuitants died without heirs; and the annuity for a designat-
ed institution never came into existence, because there was no

such institution.



VII. A total of $7,500 in annuities is still payable
each year among more than 260 annuitants.
VIII. According to the Will, the Trust is to continue
"for as long a period as is legally possible, the termination
or ending . . . to take place when the law requires it," and
"[o]ln the final ending and distribution of the [T)rust, the
trust fund [is] to be divided equally amongst those persons
entitled at that time to the aforementioned annuities."
IX. The Supreme Court of the United States, in
Fitchie v. Brown, 211 U.S. 321 (1908), held that the Trust
will terminate 21 years after the death of the last of the
Individual Original Annuitants to die.
X. The Supreme Court of Hawaii, in Hawaiian Trust
Co. v. Galbraith, 22 Haw. 78 (1914), held that, in ascertain-
ing who, upon the death of an Individual Original Annuitant,
succeeds to the annuity being paid to that Individual Original
Annuitant under the Will, the heirs of that Individual Origi-
nal Annuitant are to be determined in accordance with the law
of Hawaili.

XI. The Supreme Court of Hawaii, in Hawaiian Trust

Co. v. McMullan, 23 Haw. 685 (1917), held (i) that an annuity
being paid to an Individual Original Annuitant under the Will
passes upon the death of that person to his or her heirs, for
the remainder of the period during which the Trust continues,

(11i) that, if an heir of an Individual Original Annuitant dies



prior to the termination of the Trust and still owns an inter-
est in the annuity at the time, that interest will pass either
to that person's heirs (if he or she dies without a will) or
to the legatees under that person's will (if he or she leaves
a will), and (iii) that such person's heirs or legatees are to
be determined by the law of the jurisdiction in which such
person is domiciled at death.

XII. The Supreme Court of Hawaii, in Hawaiian Trust
Co. v. Galbraith, 25 Haw. 174 (1919), held that the interest
in an annuity under the Will which passes to an heir of an In-
dividual Original Annuitant passes to that heir in fee simple,
so that the heir has the right to dispose of the interest by
will or assignment.

XIII. In the Will, George Galbraith provided that

"the five children of Robert William Cathcart, . . . Heleua-
lani, Helen Mary, William Andrew Poaha, Edwin, and Arthur,"
were each to receive annual payments of $50 a year for life,
with their respective heirs to succeed to their interests in
such annuities on the deaths of each of those five Individual
Original Annuitants.

XIV. Arthur Cathcart died on or about April 26,
1986, and he was domiciled in Hawaii at that time.

XV. In accordance with the Will and the decisions

of the Supreme Court of Hawaii in Hawajian Trust Co. v. Gal-
braith, 22 Haw. 78 (1914), Hawajian Trust Co. v. McMullan, 23



Haw. 685 (1917), and Hawalian Trust Co. v. Galbraith, 25 Haw.
174 (1919), the $50 annuity in which Arthur Cathcart owned a
life interest as an Individual Original Annuitant under the
Will passed upon his death to his heirs, in fee simple, deter-
mined in accordance with the law of Hawaii as it stood at the
time of Arthur Cathcart's death.

XVI. At the time of Arthur Cathcart's death, section
560:2-102(1) of the Hawaii Revised Statutes (1985) provided
that, if a man died intestate, if none of his issue and par-
ents survived him and if he had a wife who survived him, the
decedent's entire intestate estate passed to his surviving
spouse; at the time of Arthur Cathcart's death, section
560:2-102(2) of the Hawail Revised Statutes (1985) provided
that, if a man died intestate, if one or more of his issue and
parents survived him and if he had a wife who survived him,
half of the decedent's intestate estate passed to his sur-
viving spouse; and at the time of Arthur Cathcart's death,
section 560:2-103 of the Hawaii Revised Statutes (1985) pro-
vided that any part of a decedent's intestate estate which
did not pass to the decedent's spouse under section 560:2-102
passed (i) to the issue of the decedent, if he left any who
survived him, (ii1) to the decedent's parent or parents, if
either of them survived the decedent and the decedent left
no issue who survived him, or (iii) to the issue of the dece-

dent's parents or either of them (those of the same degree of



kinship to the decedent to take equally, but, if of unequal
degree, those of more remote degree to take by representa-
tion), if the decedent left no issue or parent who survived
him.

XVII. At the time of Arthur Cathcart's death, section
560:2-107 of the Hawaiil Revised Statutes (1985) provided that,
in general, a decedent's relatives of the half blood were to
inherit from the decedent the same shares they would have in-
herited if they had been relatives of the whole blood.

XVIII. At the time of Arthur Cathcart's death, section
560:2-109 of the Hawaii Revised Statutes (1985) provided that,
if, for purposes of intestate succession, a relationship of
parent and child had to be established to determine succession
by, through or from a person, (i) an adopted person generally
was regarded as the child of an adopting parent and not of the
maternal parents, and (ii) in all other cases, a person was
regarded as the child of those persons specified in section
584-1 of the Hawaii Revised Statutes (1985).

XIX. At the time of Arthur Cathcart's death, section
584-1 of the Hawaii Revised Statutes (1985) provided that, as
used in chapter 584 of the Hawail Revised Statutes (1985),
"'parent and child relationship' includes the legal relation-
ship existing between a child and the child's natural mother,
between a child and father whose relationship as parent and

child is established under this chapter, or between a child



and the child's adoptive parents, incident to which the law
confers or imposes rights, privileges, duties, and obliga-
tions."

XX. Arthur Cathcart, who was also known as Arthur
K. Cathcart, left a will dated October 25, 1983, which was
admitted to probate by the Circuit Court of the Second Cir-
cuit, State of Hawaii, in a proceeding designated as P. No.
86-0072-3, and in that will Arthur Cathcart stated that he was
divorced and unmarried when he made his will and that, by his
former wife, he had had a son who had "since been adopted."

XXI. Despite the efforts it has made, Petitioner has
been unable to determine whether Arthur Cathcart in fact was
ever married, whether (assuming that he was married) he in
fact was ever divorced, whether (assuming that he was not
divorced) his wife survived him, or what the name and address
of his wife are (assuming that she is still 1living).

XXII. Despite the efforts it has made, Petitioner has
been unable to determine whether Arthur Cathcart in fact ever
had a child, whether (assuming that he did have a child) the
child in fact was ever adopted by some other person, whether
(assuming that the child was not adopted by some other person)
the child survived Arthur Cathcart, what the name and address
of the child are (assuming that the child is still 1living),
whether (assuming that the child was not adopted by some other

person, but predeceased Arthur Cathcart) the child left any



issue who survived Arthur cathcart, or what the name(s) and
address(es) of such issue are (assuming that any such issue
survived Arthur Cathcart and are still living).

XXIII. (A) Petitioner has been informed that Arthur
Cathcart's father Robert William Cathcart fathered one (and
only one) child by Keolamauloa Pakalaka, viz., Abel Kamai
Cathcart, Sr., and that Abel Kamai Cathcart, Sr. was never
adopted by anyone.

(B) To the best of Petitioner's knowledge and
belief, Robert William Cathcart and Keolamauloa Pakalaka were
never married.

(C) To the best of Petitioner's knowledge and
belief, Abel Kamai Cathcart, Sr. died on or about December 11,
1956.

(1) (a) Petitioner has been informed that
Abel Kamai Cathcart, Sr. fathered five (and only five) chil-
dren by Emily Lani, viz., Raymond Cathcart (also known as
William Lani Cathcart), Joseph Cathcart (also known as Joseph
U. Cathcart), Louise Hattie Cathcart Talolo, Emily Keoclamauloa
Meyer and Josephine Kamaka Cathcart Wilson, and that none of
those children has ever been adopted by anyone.

(b) Despite the efforts it has made,

Petitioner has been unable to determine whether Abel Kamai

Cathcart, Sr. and Emily Lani were ever married.
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