
San Franci sco,  CA 
94111 

(415)  391-4900 
REPLY TO COUNTERCLAI M  

1 John Gi gounas (SBN 42822)  
Edward B.  Si mpson (85300)  

2 SI MPSON & GIGOUNAS 
100 Pi ne St reet ,  Sui t e 750 

3 San Franci sco,  CA 94111 
Tel ephone:  (415)  391-4900 

4 Facs i mi l e:  (415)  296-7894 
E-mai l :  j ohn@t r i al wi zards .com 

5 
At torneys for  Argent  Group Ltd .  

6 

7 

8 UNITED STATES DISTRICT COURT 

9 NORTHERN DISTRICT OF CALI FORNIA 

10 SAN FRANCISCO DIVISION 

11 
ARGENT GROUP LTD. ,  a Del aware C-05-5258 BZ 

12 
Corporat i on,  REPLY TO COUNTERCLAI M  

13 
Pl ai nt i f f ,  

14 
v .  

15 
HAWAI I  SUPERFERRY,  INC. ,  a Hawai i  

16 
Corporat i on,  

17 
Def endant . .  

18 

19 HAWAI I  SUPERFERRY,  INC. ,  a Hawai i  

20 Corporat i on,  

21 Count erc l ai mant ,  

22 v .  

23 ARGENT GROUP LTD. ,  a Del aware 

24 Corporat i on,  

25 Count erdef endant .  

26 Pl ai nt i f f  and Count erdef endant  hereby repl i es to Def endant ' s  Count erc l ai m as fol l ows :  

27 1 .  Admi t s the al l egat i ons of  paragraph 1 of  the Count erc l ai m.  

28 2.  Admi t s the al l egat i ons of  paragraph 2 of  the Count erc l ai m.  
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3 .  

 

Admi ts the al l egat i ons of  paragraph 3 of  the Count erc l ai m.  

4.  

 

Admi ts the al l egat i ons of  paragraph 4 of  the Count erc l ai m.  

5.  

 

Admi ts the al l egat i ons of  paragraph 5 of  the Count erc l ai m.  

6.  

 

Pl ai nt i f f /Count erdef endant  answers by st at i ng that  the document  speaks for  i t sel f .  

Pl ai nt i f f /Count erdef endant  deni es the remai ni ng al l egat i ons of  paragraph 6 of  the Count erc l ai m.  

7.  

 

Pl ai nt i f f /Count erdef endant  answers by st at i ng that  the i ncompl et e por t i on of  the 

document  speaks for  i t sel f  and that  HSF mat er i al l y  f ai l ed to per form the condi t i ons of  the 

document .  Pl ai nt i f f /Count erdef endant  deni es the remai ni ng al l egat i ons of  paragraph 7 of  the 

Count erc l ai m.  

8.  

 

Deni es the al l egat i ons of  paragraph 8 of  the Count erc l ai m.  

9.  

 

Pl ai nt i f f /Count erdef endant  i ncorporat es by ref erence i t s answers to paragraphs 1 

through 8 of  the Count erc l ai m.  

10 .  

 

Deni es the al l egat i ons of  paragraph 10 of  the Count erc l ai m.  

11 .  

 

Deni es the al l egat i ons of  paragraph 11 of  the Count erc l ai m.  

12 .  

 

Deni es the al l egat i ons of  paragraph 12 of  the Count erc l ai m.  

13 .  

 

Deni es the al l egat i ons of  paragraph 13 of  the Count erc l ai m.  

AFFI RMATIVE DEFENSES 

REPLY TO  COUNTERCLAIM 

FI RST AFFI RMATIVE DEFENSE 

(Fai l ure to St at e Suf f i c i ent  Fact s and Uncer t ai nt y)  

14.  

 

As a separat e and af f i rmat i ve def ense to the Count erc l ai m,  and to each al l eged 

cause of  act i on cont ai ned therei n,  Argent  Group Ltd.  (Argent )  asser t s that  the Count erc l ai m,  and 

each and every al l eged cause of  act i on therei n,  f ai l s  to st at e f act s suf f i c i ent  to const i tut e a cause 

of  act i on agai nst  Argent  and i s uncer t ai n.  

SECOND  AFFI RMATIVE DEFENSE 

( Independent  Cause)  

15.  

 

As a separat e and af f i rmat i ve def ense to the Count erc l ai m,  and to each al l eged 

cause of  act i on cont ai ned therei n,  Argent  asser t s that  any damages al l egedl y suf f ered by HSF 
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were caused or  cont r i but ed to by persons and causes other  than Argent ,  thereby el i mi nat i ng or  

reduci ng any al l eged l i abi l i t y  of  Argent .  

REPLY TO COUNTERCLAIM 

THIRD AFFIRMATIVE DEFENSE 

(Estoppel )  

16.  

 

As a separat e and af f i rmat i ve def ense to the Count erc l ai m,  and to each al l eged 

cause of  act i on cont ai ned therei n,  Argent  asser t s that  HSF i s estopped by i t s own act s and/or  

omi ss i ons f rom asser t i ng the c l ai ms al l eged i n the Count erc l ai m and obt ai ni ng the rel i ef  

request ed therei n .  

FOURTH AFFIRMATIVE DEFENSE 

(Wai ver )  

17.  

 

As a separat e and af f i rmat i ve def ense to the Count erc l ai m,  and to each al l eged 

cause of  act i on cont ai ned therei n,  Argent  asser t s that  HSF has wai ved i t s r i ght s,  i f  any,  to pursue 

thi s act i on agai nst  Argent .  

FI FTH AFFIRMATIVE DEFENSE 

(Uncl ean Hands)  

18.  

 

As a separat e and af f i rmat i ve def ense to the Count erc l ai m,  and to each al l eged 

cause of  act i on cont ai ned therei n,  Argent  asser t s that  HSF' s c l ai ms are bar red by the equi t abl e 

doct r i ne of  unc l ean hands .  

SIXTH AFFIRMATIVE DEFENSE 

(Argent  i s Ent i t l ed to At torney ' s Fees)  

19.  

 

As a separat e and af f i rmat i ve def ense to the Count erc l ai m,  and to each al l eged 

cause of  act i on cont ai ned therei n,  Argent  asser t s that  the Count erc l ai m l acks foundat i on and i s 

unreasonabl e,  thus Argent  i s ent i t l ed to recover  at torneys '  f ees and cost s expended i n def endi ng 

thi s Count erc l ai m pursuant  to the t erms of  the par t i es '  Agreement ,  as wel l  as 28 U.S .  C.  ¤ 1927 

and Fed .  R.  Ci v .  P.  1 1 and other  appl i cabl e l aw.  

SEVENTH AFFIRMATIVE DEFENSE 

(No Damages)  
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20 .  

 

As  a  separa t e  and  a f f i rma t i ve  de f ense  to  the  Coun t erc l a im,  and  to  each  a l l eged  

cause  o f  ac t i on  con t a i ned  there i n ,  Argen t  asser ts  tha t  HSF  su f f ered  no  i n j ury  or  damages  on  

accoun t  o f  the  ac t s  and  conduc t  a l l eged  i n  the  Coun t erc l a im.  

E IGHTH  AFF IRMAT IVE  DEFENSE  

(Laches)  

21 .  

 

As  a  separa t e  and  a f f i rma t i ve  de f ense  to  the  Coun t erc l a im,  and  to  each  a l l eged  

cause  o f  ac t i on  con t a i ned  there i n ,  Argen t  asser ts  tha t  HSF ' s  c l a ims  are  bar red  by  the  equ i t ab l e  

doc t r i ne  o f  l aches .  

(Reserva t i on  o f  R i gh t s)  

24 .  

 

Argen t  reserves  the  r i gh t  to  asser t  add i t i ona l  de f enses  as  they  become  known  

through  d i scovery  i n  th i s  ma t t er .  

Where fore ,  Argen t  prays  for  en t ry  o f  j udgmen t  as  fo l l ows :  

1 .  

 

Tha t  Hawa i i  Super f er ry ,  Inc .  t ake  no th i ng  by  i ts  Coun t erc l a im;  

2 .  

 

For  j udgmen t  i n  f avor  o f  Argen t  on  the  Coun t erc l a im;  

3 .  

 

For  j udgmen t  as  c l a imed  i n  the  Comp l a i n t ;  

4 .  

 

For  i n t eres t  as  c l a imed  i n  the  Comp l a i n t ;  

REPLY TO  COUNTERCLAIM 

N INTH  AFF IRMAT IVE  DEFENSE  

(Pr i or  Breach)  

22 .  

 

As  a  separa t e  and  a f f i rma t i ve  de f ense  to  the  Coun t erc l a im,  and  to  each  a l l eged  

cause  o f  ac t i on  con t a i ned  there i n ,  Argen t  asser ts  tha t  HSF ' s  c l a ims  are  bar red  by  i ts  own  pr i or  

breaches  o f  con t rac t  i nc l ud i ng  HSF  breach  o f  the  November  15 ,  2004  a l l eged  agreemen t .  

TENTH  AFF IRMAT IVE  DEFENSE  

(Lack  o f  St and i ng)  

23 .  

 

As  a  separa t e  and  a f f i rma t i ve  de f ense  to  the  Coun t erc l a im,  and  to  each  a l l eged  

cause  o f  ac t i on  con t a i ned  there i n ,  Argen t  asser ts  tha t  HSF  l acks  s t and i ng  to  pursue  the  c l a im for  

damages  asser t ed  because  HSF  has  no t  su f f ered  any  damages .  

ELEVENTH  AFF IRMAT IVE  DEFENSE  

4  
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5 .  

 

For  r easonab l e  a t t orney ' s f ees accord i ng  t o  proo f  as prov i ded  f or  i n  t he  pa r t i es '  

Agr eemen t ;  

6 .  

 

For  cost s o f  su i t ;  and  

7 .  

 

For  such  o t he r  and  f ur t he r  r e l i e f  as t he  cour t  may deem prope r .  

REPLY  TO COUNTERCLA IM 

S IMPSON &  GIGOUNAS  

Janua ry 19 ,  2006  

 

/s/  John  Gi gounas 
John  Gi gounas 
A t t orney f or  P l a i n t i f f  
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